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RABNER, C.J., writing for a unanimous Court.

In this appeal, the Court considers whether the version of the Tax Sale Law
(TSL) in effect prior to the law’s amendment in 2024 violates the Takings Clause of
the Fifth Amendment to the United States Constitution.

Defendant Alessandro Roberto bought a property in Paterson in 1997; in
2022, a realtor estimated the property could be listed for up to $535,000. Roberto
failed to pay three sewer tax bills on the property totaling $606. The City of
Paterson placed tax liens on the property for that amount, and plaintiff 257-261 20th
Avenue Realty, LLC, bought the corresponding tax sale certificates at public
auction. Years later, plaintiff filed a tax foreclosure complaint. The trial court set
the amount of redemption at $32,973.15. Roberto did not answer the complaint or
pay the redemption amount, and the court entered a judgment in plaintiff’s favor.

Within two months of the final judgment, Roberto moved to permit
redemption under Rule 4:50-1, arguing that he had posted $50,000 in escrow to
redeem the property; that he had invested about $200,000 in improvements to the
property since its purchase; and that, at age seventy-five, the “[p]roperty was crucial
to [his] retirement because it ha[d] over several hundred thousand dollars in equity”
beyond the amount of past taxes owed. The trial court ultimately vacated the
judgment under Rule 4:50-1(f), which allows for judgments to be set aside in
exceptional circumstances. Plaintiff appealed.

While the appeal was pending, the Supreme Court decided Tyler v. Hennepin
County, 598 U.S. 631 (2023), holding that a homeowner -- faced with forfeiture of
the surplus equity in her home under Minnesota’s tax foreclosure law -- had
plausibly alleged a taking in violation of the Fifth Amendment. The Appellate
Division concluded that Tyler provided cause to vacate judgment and affirmed. 477
N.J. Super. 339, 350, 362 (App. Div. 2023). It also held that, under New Jersey
precedent, Tyler should be given pipeline -- not full -- retroactivity, and it separately
found that the trial court did not abuse its discretion in granting relief under Rule
4:50-1(f). Id. at 363, 368. The Court granted certification. 256 N.J. 535 (2024).
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HELD: The applicable version of the TSL in this case is unconstitutional to the
extent it allows for the forfeiture of surplus equity without just compensation. New
Jersey recognizes a property right to surplus equity in real property, and because
private lienholders act jointly with local government under the TSL to perform a
traditional public function -- the collection of taxes -- they may be considered state
actors. The Court rejects the argument that the surplus equity initially foreclosed in
this case was not taken for a public use. The Court affirms as modified the judgment
of the Appellate Division based on the reasoning in Tyler; it does not rely on Rule
4:50-1(f).

1. The Court reviews New Jersey’s tax foreclosure law before its amendment in
2024. The statutory amendments have no effect on this appeal. Tyler, however,
materially affects the legal issues presented, so the Court does not resolve whether
exceptional circumstances within the meaning of Rule 4:50-1(f) were present in this
case. It instead notes that Roberto’s motion was timely and that it does not adopt the
Appellate Division’s analysis under the Rule. (pp. 10-18)

2. The Takings Clause of the Fifth Amendment provides that “private property”
shall not “be taken for public use, without just compensation.” U.S. Const. amend.
V. In Tyler, the Supreme Court evaluated the Takings Clause in the context of the
foreclosure of a private home under Minnesota’s tax foreclosure scheme. 598 U.S.
at 634-35. In doing so, the Supreme Court looked to state law, traditional property
law principles, historical practice, and precedent. Id. at 638. The Tyler Court noted
that Minnesota recognized a homeowner’s right to equity in real property. Ibid. As
a result, although “[t]he County had the power to sell Tyler’s home to recover the
unpaid property taxes[,] . . . it could not . . . confiscate more property than was due”
-- a principle traced back to the Magna Carta. Id. at 639. The Tyler Court also
considered other contexts in which Minnesota law recognized that “a property owner
is entitled to the surplus in excess of her debt.” Id. at 645. The Court explained that
“[t]he Takings Clause ‘was designed to bar Government from forcing some people
alone to bear public burdens.’” Id. at 647. Under the facts of Tyler’s case, “[a]
taxpayer who loses her $40,000 house to the State to fulfill a $15,000 tax debt has
made a far greater contribution to the public fisc than she owed.” Ibid. (pp. 18-21)

3. As binding precedent of the United States Supreme Court, Tyler applies to
pending federal cases on direct review, Harper v. Va. Dep’t of Tax’n, 509 U.S. 86,
97 (1993), and to cases on direct review in state court, Reynoldsville Casket Co. v.
Hyde, 514 U.S. 749 (1995). This case is not final; it is still pending. The Court
therefore agrees with the Appellate Division that Tyler applies here, but it reaches
that conclusion because Harper and Reynoldsville so require, not based on a
retroactivity analysis under New Jersey precedent. And because Roberto’s claim is
on direct review, the Court does not address the Appellate Division’s determination
that Tyler should not receive full retroactivity in other cases. Nor does the Court
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decide whether a party may file a claim for just compensation alone when a
foreclosure has been finalized and a taking of equity has already occurred, but the
taking is within the relevant statute of limitations. (pp. 21-25)

4. Plaintiff contends Tyler should not apply to New Jersey’s tax foreclosure scheme.
First, plaintiff argues that New Jersey did not recognize a protected property right to
surplus equity when the equity in Roberto’s property was taken. The Court reviews
the historical and traditional legal principles relating to surplus equity, as the
Supreme Court did in Tyler, and concludes that property owners in New Jersey do
have a recognized property right to surplus equity. Plaintiff next argues that private
lienholders are not state actors, so their conduct is not subject to the Takings Clause.
But the collection of tax revenue is a quintessential, traditional public function.

Real estate taxes are the primary source of revenue for local governments.
Lienholders on their own cannot facilitate the collection of delinquent property taxes
or create an alternate stream of revenue for the town under the TSL; nor can they
transfer title through a tax foreclosure. Local government and private lienholders
act jointly in that regard. And their interdependent actions flow from the statutory
scheme the State created -- the TSL. Private lienholders who execute tax
foreclosures may thus be considered state actors. Finally, plaintiff argues that any
equity foreclosed in this case was not taken for a public use and would therefore not
run afoul of the Fifth Amendment. The argument is self-defeating because even if a
lienholder took surplus equity in property for a private use, they could not keep it.
In any event, the TSL does serve a public purpose: it enables municipalities to
collect taxes for the public’s general welfare; it is not a taking for a private purpose.
And other recent rulings have applied Tyler in similar situations. (pp. 26-33)

5. The version of the TSL in effect before 2024 runs counter to the principles
outlined in Tyler and violates the Takings Clause of the Fifth Amendment. The
Takings Clause, by its very terms, is designed to prevent the taking of “private
property . . . for public use, without just compensation.” U.S. Const. amend. V. As
a result, lienholders are entitled to recover debts they are owed -- the value of tax
sale certificates they purchased at public auction along with interest and related
costs. But they are not entitled to surplus equity in property that exceeds that
amount. To the extent the prior version of the TSL deviates from those principles, it
does not survive constitutional scrutiny. Property owners challenging a tax
foreclosure on direct review therefore have a plausible claim for the value of
property taken from them beyond the debt they owe. (pp. 33-34)

AFFIRMED AS MODIFIED.

JUSTICES PATTERSON, WAINER APTER, FASCIALE, and NORIEGA join
in CHIEF JUSTICE RABNER’s opinion. JUSTICE PIERRE-LOUIS did not
participate.
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CHIEF JUSTICE RABNER delivered the opinion of the Court.

In this appeal, we consider whether the Tax Sale Law (TSL), N.J.S.A.
54:5-1 to -137, violates the Takings Clause of the Fifth Amendment to the
United States Constitution. We evaluate the version of the law in effect before
it was amended in 2024. L. 2024, c. 39.

When property owners fail to pay taxes on property they own,
municipalities can sell that debt at public auction under the TSL. The
successful purchaser, in effect, pays the taxes due and has the right to seek to
foreclose and acquire title to the property subject to various requirements. The
owner, however, can redeem the property for the value of the debt plus interest
and costs up until the entry of final judgment.

In this case, defendant Alessandro Roberto owned a mixed-use
commercial and residential property. He failed to pay $606 in sewer tax bills,
and plaintiff 257-261 20th Avenue Realty, LLC (20th Avenue Realty),
purchased that debt pursuant to the TSL.

Years later, plaintiff filed a lawsuit to foreclose on the property. At the
time, the redemption amount was approximately $33,000. Because Roberto

did not respond or redeem the property, a default judgment was entered. As a
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result, Roberto stood to lose his ownership interest in the property. It is
undisputed that the property was worth considerably more than the
accumulated debt at the time -- possibly as much as $500,000 more.

The trial court ultimately vacated the judgment under Rule 4:50-1(f),
which allows for judgments to be set aside in exceptional circumstances. The
Appellate Division upheld that ruling.

While the appeal was pending, the United States Supreme Court decided

Tyler v. Hennepin County, 598 U.S. 631 (2023). The Court in Tyler held that

a homeowner -- faced with forfeiture of the surplus equity in her home under
Minnesota’s tax foreclosure law -- had plausibly alleged a taking in violation
of the Fifth Amendment. Id. at 639, 647. The Appellate Division therefore
concluded that Tyler provided a basis to vacate the judgment.

We hold that the applicable version of the TSL in this case is
unconstitutional to the extent it allows for the forfeiture of surplus equity
without just compensation. Certain principles underlie that holding. We find
that New Jersey recognizes a property right to surplus equity in real property.
We also conclude that because private lienholders act jointly with local
governments under the TSL to perform a traditional public function -- the
collection of taxes -- they may be considered state actors. And we reject the

argument that the surplus equity initially foreclosed in this case was not taken



for a public use. Under settled law, it could not have been taken for a private
use. Plus, takings under the TSL are not for private use; they are designed to
raise revenue for municipalities to operate.

We therefore affirm as modified the judgment of the Appellate Division
based on the reasoning in Tyler. We do not rely on Rule 4:50-1(f).

L.
A.

Defendant Alessandro Roberto bought a mixed-use commercial and
residential property in Paterson in 1997. In 2022, it consisted of two
residential apartments, a carwash, an auto mechanic’s shop, and two vacant
stores.

The record includes an uncertified comparative analysis report prepared
by a local realtor in or about 2022. The report suggested listing the property at
$475,000 to $535,000. The property was not encumbered by a mortgage.

Roberto failed to pay three sewer tax bills on the property: two bills in
2010 in the amount of $226.57 and $88.24, and a third in 2016 in the amount
of $291.19. The three unpaid bills totaled $606, and the City of Paterson
placed tax liens on the property for that amount. Plaintiff bought three
corresponding tax sale certificates at public auction in 2010 and 2016. The

trial court observed that “plaintiff apparently also paid other taxes and



potentially some other charges along the way.” The record contains no details
about additional payments other than plaintiff’s counsel’s representation at
oral argument before the trial court.

In June 2021, plaintiff filed a tax foreclosure complaint in Superior
Court. Roberto then offered $9,000 to the tax collector’s office to try to
redeem the property. Because Roberto owed more than that amount, his offer
was declined. In response to plaintiff’s request, the trial court later set the
amount of redemption at $32,973.15 and the deadline to redeem on December
21, 2021. Roberto neither answered the complaint nor paid the redemption
amount, and the court entered a final judgment in plaintiff’s favor on February
2,2022.

In the days that followed, Roberto filed for bankruptcy and also sought
to void the final judgment in bankruptcy court. That case was later dismissed.
On April 1, 2022, within two months of the final judgment, Roberto moved
before the Superior Court to vacate the judgment, permit redemption under

Rule 4:50-1(¢e) and (f),! and restore title to the property.

I As discussed further below, Rule 4:50-1 provides, in part, that “the court
may relieve a party . . . from a final judgment or order for the following
reasons: ... (e)...itis no longer equitable that the judgment or order should
have prospective application; or (f) any other reason justifying relief from the
operation of the judgment or order.”
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In support of his motion, Roberto argued that he had posted $40,000 in
escrow with his attorneys to redeem the property and intended to post an
additional $10,000. (He did so before the hearing.) He noted that he paid
$26,000 for the property in 1997 and invested about $200,000 in renovations
and improvements since then.

Roberto explained that he “lost substantial income from [the p]roperty
because of [his] tenants’ failure to pay rent” “[d]ue to the Covid-19 global
pandemic,” which prevented him from redeeming the tax sale certificates. He
asserted that one tenant had failed to pay $9,600 and a second owed $15,000.
He added that, at age seventy-five, the “[p]roperty was crucial to [his]
retirement because it ha[d] over several hundred thousand dollars in equity”
beyond the amount of past taxes owed.

Plaintiff opposed the motion. Among other things, plaintiff disputed the
impact of Covid and pointed to rental payments made by, or on behalf of,
tenants. Roberto, in turn, conceded that “Covid was not the cause of this . . .
but it didn’t help . . . the situation.”

The trial court found the case was “exceptional” and “warrant[ed] relief
under Rule 4:50-1(f).” The court observed that when “owners hold substantial
equity in . . . property, the system can be Dickensian.” In this case, the court

noted, Roberto had “put up” the money to redeem, and the property had “very



substantial equity relative to the lien.” The trial judge did not rely on the
effect of Covid; it found that “Covid may or may not have had an impact” on
Roberto’s ability to collect rents. Under the totality of the circumstances, the
court concluded “it would be inequitable . . . to allow a forfeiture of such
significant equity for a seventy-five-year-old man.”

The court’s ruling to vacate final judgment had several conditions:
Roberto had to pay the full redemption amount as well as $12,400 in attorney’s
fees and costs within forty-five days. The court did not grant relief under Rule
4:50-1(e).

Roberto complied with the conditions and, on June 13, 2022, regained
title to the property.

B.

Plaintiff appealed. While the appeal was pending, the United States
Supreme Court decided Tyler. In that case, a county government seized a tax-
delinquent home under Minnesota’s tax foreclosure law. 598 U.S. at 635.
After a foreclosure sale, the county kept the equity in the home above the
amount of the debt. Ibid. The Supreme Court found that the forfeiture of the
homeowner’s surplus equity plausibly “stated a claim under the Takings
Clause” of the Fifth Amendment that entitled her to just compensation. Id. at

639, 647.



C.
The Appellate Division affirmed the trial court’s judgment. 257-261

20th Ave. Realty, LLC v. Roberto, 477 N.J. Super. 339, 350 (App. Div. 2023).

It concluded that the decision in Tyler provided cause to vacate judgment, id.
at 350, because New Jersey’s Tax Sale Law, like Minnesota’s scheme,

29 ¢¢

“permit[s] foreclosure of a property owner’s equity” “above the lien amount
owed,” “and is thus a prohibited taking after Tyler,” id. at 362.

The appellate court rejected the notion that Tyler does not apply to third-
party purchasers like plaintiff. Id. at 365. The court explained that “[t]he
government cannot confer to a third-party” a greater recovery than the public
entity itself is entitled to. Id. at 365-66. The court also found that the State
Constitution provides greater protection to property owners than the United
States Constitution does. Id. at 365 (citing N.J. Const. art. I, q 20).

The Appellate Division concluded that Tyler should be given pipeline
retroactivity, not full retroactivity. Id. at 363. It reasoned that “full
retroactivity would be unworkable and create a substantial hardship for taxing
authorities” and third-party purchasers alike. Ibid.

The Appellate Division separately found that the trial court did not abuse

its discretion when it granted relief under Rule 4:50-1(f). Id. at 368. The



court noted the trial judge had balanced the equities and acted within its
“sound discretion, based on the totality of [the] facts.” Id. at 369.
D.
We granted plaintiff’s petition for certification. 256 N.J. 535 (2024).
We also granted leave to participate as friends of the court to the Attorney
General, the New Jersey Land and Title Association (NJLTA), and Invest
Newark. Legal Services of New Jersey, the Pacific Legal Foundation, and the
National Tax Lien Association, Inc. (NTLA) first appeared as amici curiae in
the Appellate Division and have remained in the case. See R. 1:13-9(d).
I
A.
To provide relevant background information, we begin with a summary
of New Jersey’s tax foreclosure law before it was amended in 2024.
In New Jersey, local “governments depend on real estate taxes and
other” assessments related to real property “as their primary sources of

revenue.” Simon v. Cronecker, 189 N.J. 304, 318 (2007). The State’s tax

foreclosure law provides a framework for towns to collect a stream of revenue

when property owners do not pay their taxes. See ibid.; Varsolona v. Breen

Cap. Servs. Corp., 180 N.J. 605, 621-22 (2004).
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New Jersey has had a form of tax sale foreclosure since at least the late

nineteenth century under the Martin Act, L. 1886, c. 112. See State v. City

Council of Camden, 50 N.J.L. 87, 97 (Sup. Ct. 1887); Burgin v. Rutherford, 56

N.J. Eq. 666, 669-70 (Ch. 1898). The original Tax Sale Law, enacted in 1918,
was designed “to revise the procedure for tax sales” and “provide a uniform

and simple procedure” for municipalities to collect property taxes. In re

Princeton Off. Park, LP v. Plymouth Park Tax Servs. LLC, 218 N.J. 52, 62 n.3

(2014) (quoting Sponsor’s Statement to A. 52 (L. 1918, c. 237)).

Under the TSL, unpaid property taxes create a continuous lien on a
property for taxes owed, “subsequent taxes . . ., interest, penalties and costs of
collection.” N.J.S.A. 54:5-6. The TSL enables municipalities to “convert[]
that lien into a stream of revenue by encouraging the purchase of tax
certificates on tax-dormant properties.” Cronecker, 189 N.J. at 318 (citing
N.J.S.A. 54:5-19, -31 to -32). To accomplish that, towns can “issue a
certificate certifying the taxes” and other obligations tied to the lien. N.J.S.A.
54:5-11, -12. Towns may then sell the certificate at auction after notice to the
public and the property owner. N.J.S.A. 54:5-19, -26, -27, -31. Potential
buyers can start the bidding at a maximum interest rate of 18 percent; the
certificate is sold to the bidder willing to buy it at the lowest rate. N.J.S.A.

54:5-32.
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The successful bidder “agrees to pay . . . the municipality the taxes or
assessments due,” Cronecker, 189 N.J. at 319 (citing N.J.S.A. 54:5-31, -32, -
46), and can “record the certificate . . . ‘as a mortgage on the land,’” ibid.
(quoting N.J.S.A. 54:5-50).

The purchase of a tax sale certificate does not convey the property to the

buyer. Princeton Off. Park, 218 N.J. at 63. The delinquent owner still has title

to the property; the purchaser obtains the municipality’s lien. Id. at 63, 67.
With that, the purchaser acquires an “inchoate interest [that] consists of three
rights: the right to receive the sum paid for the certificate with interest”; “the
right to redeem” any later-issued tax sale certificate; “and the right to acquire
title by foreclos[ure].” Varsolona, 180 N.J. at 618.

Property owners can redeem a tax certificate by paying the amount
tendered at the sale, the buyer’s expenses, and subsequent taxes with interest.
N.J.S.A. 54:5-58 to -60. The municipal taxing authority sets the amount
required for redemption, and all redemptions must “be made through the tax
collector’s office.” N.J.S.A. 54:5-54, -54.1.

If the property owner does not redeem, the purchaser of the certificate
can file an action in court “to foreclose the right of redemption.” N.J.S.A.
54:5-86(a). The lawsuit can be filed from two to twenty years after the date

the certificate was sold. N.J.S.A. 54:5-79, -86(a). The purchaser must give
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the owner thirty days’ written notice of the action, N.J.S.A. 54:5-97.1, -98, and
the owner can still redeem at any time before the right to redeem is cut off or
final judgment is entered, N.J.S.A. 54:5-54; R. 4:64-6. Once the court enters
final judgment, title to the property “vest[s] in the purchaser.” N.J.S.A. 54:5-
87.

B.

After we granted certification, the Legislature amended the state’s tax
foreclosure laws in response to Tyler. L. 2024, c. 39. Among other changes,
property owners facing tax foreclosure can now take steps to preserve their
equity in property being foreclosed. See N.J.S.A. 54:5-87(b) (2024). Owners
can demand a judicial sale or internet auction and seek to have any surplus
funds from the sale returned to them. Ibid. If no one bids on a property and
the tax sale certificate holder gets title, it is “presumed that there is no equity
in the property.” Ibid. And if the owner does not demand a judicial sale or
internet auction, the new law states that the owner ‘““shall have no claim against
the holder of the tax sale certificate for any equity in the property.” Ibid.

Governor Murphy signed the new law on July 10, 2024. A. 3772 (2024).
The statute provides that it “shall take effect immediately” and “shall have no
effect on any foreclosure action in which a final judgment has been entered

prior to the effective date of this act.” L. 2024, ¢c. 39, § 11. We asked for
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additional briefing on the new law and note that it has no effect on this appeal.
For that reason, we do not reach Roberto’s argument that the revised law 1s
still unconstitutional.

I1I.

Plaintiff 20th Avenue Realty argues there are no exceptional
circumstances that justify relief under Rule 4:50-1(f). Plaintiff also contends
that Tyler does not apply to the TSL for three reasons: (1) no property right to
surplus equity exists in New Jersey; (2) a private lienholder is not a state actor;
and (3) “there 1s no ‘public purpose’ when it comes to tax foreclosure.”
Plaintiff, supported by the NTLA and NJLTA, also raises various policy
concerns. Together, they submit that the Appellate Division’s ruling will
jeopardize the stability of title insurance, decrease the likelihood of tax
foreclosures, and undercut the ability of municipalities to generate tax revenue.

Defendant Roberto maintains the trial court did not abuse its discretion
when it vacated final judgment under Rule 4:50-1(f). He also claims that the
TSL is unconstitutional in the wake of Tyler because the law allows for the
forfeiture of a property owner’s equity without just compensation.

The Pacific Legal Foundation and Legal Services of New Jersey argue in
support of defendant’s position. Pacific Legal Foundation submits that Tyler

applies to New Jersey as much as Minnesota, and that private lienholders are
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liable as state actors because of their role in the foreclosure scheme. Legal
Services of New Jersey similarly asserts that New Jersey recognizes a property
right in surplus equity, and that the TSL deprives property owners of their
constitutional rights.

Invest Newark raises issues about vacant, abandoned, and deteriorating
properties in the wake of Tyler.

The Attorney General takes no position on whether Tyler applies to the
TSL. If it does, the Attorney General argues, that conclusion should not
extend to abandoned properties. The Attorney General also contends that only
the party foreclosing should be required to pay any compensation due; in other
words, non-foreclosing municipalities should not be required to reimburse
surplus equity they never obtained.

The parties and amici also debate whether and to what extent Tyler
should apply retroactively.

IV.

As we discuss later, the Supreme Court’s decision in Tyler materially
affects the legal issues in this appeal. We therefore address only briefly
plaintiff’s argument that the trial court abused its discretion when it vacated

judgment under Rule 4:50-1(f).
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The Rule provides that a “court may relieve a party . . . from a final
judgment or order” for various reasons, including “any . . . reason justifying
relief from the operation of the judgment or order.” R. 4:50-1(f). Whether to

grant relief “is left to the sound discretion of the trial court,” Mancini v. EDS

ex rel. N.J. Auto. Full Ins. Underwriting Ass’n, 132 N.J. 330, 334 (1993), and

that decision is reviewed for abuse of discretion, U.S. Bank Nat’l Ass’n v.

Guillaume, 209 N.J. 449, 467 (2012).
“[R]elief . . . is available only in ‘exceptional circumstances.’” Hous.

Auth. of Morristown v. Little, 135 N.J. 274, 290 (1994) (quoting Baumann v.

Marinaro, 95 N.J. 380, 395 (1984)). And the Rule’s “boundaries ‘are as
expansive as the need to achieve equity and justice.”” Ibid. (quoting Palko v.
Palko, 73 N.J. 395, 398 (1977)). Nonetheless, “vacation of a judgment . . .

should be granted sparingly.” In re Guardianship of J.N.H., 172 N.J. 440, 473-

74 (2002).

To decide whether to vacate judgment under the Rule, courts consider,
among other equitable factors, the extent of the delay in applying for relief, the
applicant’s fault or blamelessness, and any prejudice to the other party. Id. at
474. “[T]he strong interests in finality of judgments and judicial efficiency,”
Guillaume, 209 N.J. at 467 (quoting Mancini, 132 N.J. at 334), are also

balanced against “the need to achieve equity and justice,” J.N.H., 172 N.J. at
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474. In the end, whether exceptional circumstances exist depends on the facts
of each case, and all “doubts . . . should be resolved in favor of the parties
seeking relief.” Mancini, 132 N.J. at 334.

Several sources provide relevant time limits for the Rule. In general,
motions under Rule 4:50-1 must be made “within a reasonable time.” R. 4:50-
2 (specifying that motions under sections (a), (b), and (c) of Rule 4:50-1 must
be made “not more than one year after the judgment™). The TSL separately
sets a three-month time limit to apply to reopen a final judgment. N.J.S.A.
54:5-87.

Roberto filed his motion to vacate judgment within two months. Under
any of the above measures, his motion was timely.

Whether exceptional circumstances were present in this case, however,
is a closer question. The trial judge considered in particular the substantial
amount of surplus equity in the property. Roberto owed approximately
$33,000 in delinquent taxes, interest, and costs. Yet he may have had
hundreds of thousands of dollars in additional equity in the property. As we
discuss next, however, that concern is properly addressed by Tyler.

The Covid-19 pandemic did not factor into the equitable analysis
because, as the trial court found, it “may or may not have had an impact” on

Roberto’s ability to collect rents.
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Roberto also points to the fact that he placed $50,000 in escrow with an
attorney to redeem the property. Plaintiff contends that cannot amount to an
exceptional circumstance because, in order to redeem property under the TSL,
an owner must be able to pay the outstanding amount of tax due plus interest
and costs.

Under the circumstances, we need not resolve the dispute. We instead
note that Roberto’s motion was timely and that we do not adopt the Appellate

Division’s analysis under Rule 4:50-1(f). See Roberto, 477 N.J. Super. at 368-

70.

Following the trial court’s decision to vacate judgment, this matter was
on direct review before the Appellate Division when the Supreme Court
decided Tyler. We therefore need to consider the import of Tyler, which we
turn to now.

V.
A.

The Takings Clause of the Fifth Amendment provides that “private
property” shall not “be taken for public use, without just compensation.” U.S.
Const. amend. V. The Clause applies to the States through the Fourteenth

Amendment. Tyler, 598 U.S. at 637; Chicago, Burlington & Quincy R.R. v.

Chicago, 166 U.S. 226, 236-37 (1897).
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In Tyler, the Supreme Court evaluated the Takings Clause in the context
of the foreclosure of a private home under Minnesota’s tax foreclosure
scheme. 598 U.S. at 634-35. Geraldine Tyler, who was ninety-four years old,
owned a one-bedroom condominium in Minneapolis when her family moved
her to a senior community. Id. at 635. In her absence, no one paid $2,300 in
property taxes due on the home. Ibid. With interest and penalties, the debt
grew to $15,000 over five years. Ibid. Under Minnesota’s tax forfeiture law,
Hennepin County seized the condo and sold it for $40,000 to satisfy Tyler’s
debt. Ibid. The County kept the surplus equity of $25,000. Ibid.

Tyler sued in federal court and brought a claim under the Takings
Clause. Id. at 635-36. The Supreme Court concluded she had “stated a claim
under the Takings Clause and [was] entitled to just compensation.” Id. at 639.
At the core of its analysis, the Court explained “that a government may not
take more from a taxpayer than she owes.” Ibid.

To assess the question before it, the Court looked to several sources for
guidance: state law, traditional property law principles, historical practice, and
precedent. Id. at 638. The Court first observed that Minnesota recognized a
homeowner’s right to equity in real property. Ibid. As a result, although

“[t]Jhe County had the power to sell Tyler’s home to recover the unpaid
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property taxes[,] . . . it could not . . . confiscate more property than was due.”
Id. at 639.

The Court traced that principle back to the Magna Carta. Ibid. It noted
that the “doctrine became rooted in English law” and “made its way across the
Atlantic” into the law of ten states “shortly after the founding.” Id. at 639-40.
“[T]oday,” the Court observed, “[t]hirty-six States and the Federal
Government require that . . . excess value be returned to the taxpayer.” Id. at
642.

The Court also reviewed precedents for “the principle that a taxpayer is

entitled to the surplus in excess of the debt owed.” Ibid.; see United States v.

Taylor, 104 U.S. 216, 219, 221 (1881) (finding a taxpayer was entitled to the

surplus equity in property sold to pay delinquent taxes); United States v.

Lawton, 110 U.S. 146, 149-50 (1884) (same when the federal government kept

the property instead of selling it); see also Nelson v. City of New York, 352

U.S. 103, 110 (1956) (noting that the relevant ordinance did not preclude the
owner from obtaining surplus proceeds).

In addition, the Supreme Court considered other contexts in which
Minnesota law recognized that “a property owner is entitled to the surplus in
excess of her debt.” Id. at 645. As examples, the Court pointed to private

creditors seeking to enforce a judgment by selling a debtor’s real property,
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bank foreclosures, the seizure of private property to pay delinquent income
taxes, and the failure to pay taxes on other personal property. Ibid. In each
situation, the Court noted, any surplus from the sale of property belonged to
the owner. Ibid.

In conclusion, the Court explained that “[t]he Takings Clause ‘was
designed to bar Government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public as a

whole.”” Id. at 647 (quoting Armstrong v. United States, 364 U.S. 40, 49

(1960)). Under the facts of Tyler’s case, “[a] taxpayer who loses her $40,000
house to the State to fulfill a $15,000 tax debt has made a far greater

contribution to the public fisc than she owed.” Ibid.?

2 Plaintiff contends that Balthazar v. Mari, Ltd., 301 F. Supp. 103 (N.D. I11.),
aff’d, 396 U.S. 114 (1969), demonstrates tax foreclosure schemes like the TSL
are constitutional. Balthazar primarily involved a due process challenge to the
“sale of tax delinquent real estate” under Illinois law. Id. at 104-05. In a
footnote, the district court stated that case law relating to just compensation
was “inapplicable.” Id. at 105 n.6. The Supreme Court summarily affirmed
the district court without issuing an opinion. 396 U.S. 114.

Tyler does not mention Balthazar. To the extent plaintiff argues that the
district court’s opinion and the Court’s summary affirmance are at odds with
Tyler, Tyler controls.
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B.
Tyler, of course, is binding precedent of the United States Supreme
Court. Under the Supremacy Clause, it is the source of authority on the

Takings Clause for federal and state courts alike. Cooper v. Aaron, 358 U.S.

1, 18 (1958) (“Article VI of the Constitution makes the Constitution the
‘supreme Law of the Land’” and “the federal judiciary is supreme in the
exposition of the law of the Constitution”).

In Harper v. Virginia Department of Taxation, 509 U.S. 86, 97 (1993),

the Supreme Court explained that when it

applies a rule of federal law to the parties before it, that
rule is the controlling interpretation of federal law and
must be given full retroactive effect in all cases still
open on direct review and as to all events, regardless of
whether such events predate or postdate our
announcement of the rule.

Tyler thus applies to pending federal cases on direct review.
Tyler likewise applies to cases on direct review in state court. The

Supreme Court made that clear in Reynoldsville Casket Co. v. Hyde, 514 U.S.

749 (1995).

In Reynoldsville, the Ohio Supreme Court had declined to give effect to

an earlier decision of the United States Supreme Court in Bendix Autolite

Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888 (1988). Bendix found that
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an Ohio tolling statute impermissibly burdened interstate commerce and was

unconstitutional. Reynoldsville, 514 U.S. at 750 (describing Bendix). The

Ohio Supreme Court nonetheless continued to apply the statute to pending
“tort claims that accrued before that decision.” Id. at 750-51. In short order,
the United States Supreme Court stated that Ohio’s holding “violates the
Constitution’s Supremacy Clause.” Id. at 751. The Court also rejected an
“ingenious[]” argument to view the Ohio ruling through the lens of “remedy”
instead of “retroactivity.” Id. at 752-56.

To evaluate whether Tyler should apply to this appeal, the parties and
the Appellate Division, in part, reference case law that considered when new

state court rulings should apply retroactively in state court. See Roberto, 477

N.J. Super. at 362-64; Coons v. Am. Honda Motor Co., 96 N.J. 419, 421

(1984) (addressing the retroactivity of a state court ruling that a state law

violated the Federal Constitution); see also Salorio v. Glaser, 93 N.J. 447, 463-

65 (1983) (same); State v. G.E.P., 243 N.J. 362, 386-89 (2020) (addressing a

state court ruling on the scope of expert testimony).
Our case law looks to some of the same principles that federal courts use

to decide if decisions should apply retroactively. See State v. Wessells, 209

N.J. 395,411 n.4 (2012). But those principles do not apply here because

“[t]he Supremacy Clause does not allow federal retroactivity doctrine to be
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supplanted by the invocation of a contrary approach to retroactivity under state
law.” Ibid. (quoting Harper, 509 U.S. at 100). In other words, when the
United States Supreme Court applies a principle of federal law to all cases on
direct appeal, state courts are bound by that approach.

This case involves the application of controlling federal law, which the

United States Supreme Court applied to the parties before it in Tyler. Harper

and Reynoldsville thus require that the law be applied to pending cases on

direct review in both federal and state court.

Here, the trial court vacated the final judgment of foreclosure, and
plaintiff appealed that ruling. As a result, this case is not final; it is still
pending. We therefore agree with the Appellate Division that Tyler applies to
this appeal, but we reach that conclusion without conducting our own

retroactivity analysis.?

3 Because Roberto’s claim is on direct review before this Court, we need not
determine whether full retroactivity is warranted in other cases. For that
reason, we decline to address or adopt the appellate court’s analysis of that
issue. See Roberto, 477 N.J. Super. at 363. We also do not decide a related
question amicus Pacific Legal Foundation has raised: whether a party may file
a claim for just compensation alone when a foreclosure has been finalized and
a taking of equity has already occurred, but the taking is within the relevant
statute of limitations. See State v. O’Driscoll, 215 N.J. 461, 479 (2013)
(noting that, in general, an amicus cannot expand the issues on appeal); State
v. Gandhi, 201 N.J. 161, 191 (2010) (same).
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To assess the parties’ arguments and determine whether the taking of
Roberto’s property was without just compensation contrary to the Fifth
Amendment, we therefore consider the principles the Supreme Court
articulated in Tyler.

VL

Plaintiff contends Tyler should not apply to New Jersey’s tax foreclosure

scheme for several reasons. We address each in turn.
A.

A violation of the Takings Clause requires the taking of private property.
U.S. Const. amend. V. Plaintiff argues that New Jersey did not recognize a
protected property right to surplus equity when the equity in Roberto’s
property was taken.

As noted earlier, the Supreme Court in Tyler looked to various sources
to assess the nature of property rights, including state law. 598 U.S. at 638.
The Court found that Minnesota law recognized an owner’s right to surplus
value in property beyond the value of a debt in various situations: when
private creditors sought to enforce a judgment by selling property; in bank
foreclosures; for the seizure of property to pay delinquent income taxes; and

for the failure to pay taxes on other personal property. Id. at 645. In all those
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areas, the Court observed that surplus value belonged to the owner under state
law. Ibid.

New Jersey, similarly, has long recognized a property right to surplus
equity in different contexts. In a civil action for foreclosure or satisfaction of
a mortgage, money raised from the sale of the mortgaged property “shall be
applied to pay off and discharge the moneys ordered to be paid, and the

surplus, if any, shall be deposited with the court and . . . shall be paid to the

person or persons entitled thereto, . . . as the court shall determine.” N.J.S.A.

2A:50-36, -37 (enacted in 1951) (emphases added). The defendant in a
foreclosure action, among other claimants, may apply for the “withdrawal of
surplus moneys.” R. 4:64-3(a), (b); see also N.J.S.A. 2A:50-37; Danes v.
Smith, 30 N.J. Super. 292, 301-02 (App. Div. 1954) (acknowledging that when
a “sheriff’s sale produced a substantial surplus beyond the mortgage debt,” the
surplus was ‘“available for distribution according to the respective interests of
the parties”).

In the commercial context, surplus proceeds must be returned to the
debtor after the foreclosure of a security interest. N.J.S.A. 12A:9-608(a)(4), -
615(d)(1) (enacted in 2001). And when pawned property is sold at public

auction or private sale, any surplus proceeds are due “to the pledgor or anyone
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else who would have been entitled to redeem the pledge if it had not been
sold.” N.J.S.A. 45:22-27 (enacted in 1931).

The historical and traditional legal principles relating to surplus equity,
which the Supreme Court reviewed in Tyler, as well as prior precedents, are
relevant here as well. See Tyler, 598 U.S. at 639-45. As in Minnesota,
therefore, property owners in New Jersey have a recognized property right to
surplus equity.

B.
“[M]ost rights secured by the Constitution are protected only against

infringement by governments,” not private actors. Lugar v. Edmondson Oil

Co., 457 U.S. 922, 936 (1982) (quoting Flagg Bros., Inc. v. Brooks, 436 U.S.

149, 156 (1978)). In general, then, under the Fourteenth Amendment, state
action is subject to constitutional scrutiny, but private conduct is not.

Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295

(2001). Here, plaintiff argues that private lienholders are not state actors, so
their conduct is not subject to the Takings Clause.

The Supreme Court in Lugar articulated a two-part approach to
determine whether actions by a private party may be “fairly attributable to the
State™:

First, the deprivation must be caused by the exercise of
some right or privilege created by the State or by a rule
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of conduct imposed by the State or by a person for
whom the State is responsible. . . . Second, the party
charged with the deprivation must be a person who may
fairly be said to be a state actor. This may be because
he is a state official, because he has acted together with
or has obtained significant aid from state officials, or
because his conduct is otherwise chargeable to the
State.

[Lugar, 457 U.S. at 937.]

More recently, the Court reviewed the state action doctrine and
highlighted three distinct circumstances as examples of when a private party
can be considered a state actor: “(i) when the private entity performs a
traditional, exclusive public function; (i1) when the government compels the

private entity to take a particular action; or (iii) when the government acts

jointly with the private entity.” Manhattan Cmty. Access Corp. v. Halleck,

587 U.S. 802, 809 (2019) (citations omitted).

In light of those principles, the purpose, structure, and practical
application of New Jersey’s TSL demonstrate that private lienholders who
execute tax foreclosures may be considered state actors.

The collection of tax revenue is a quintessential, traditional public
function. In New Jersey, like other states, real estate taxes are the primary
source of revenue for local governments. Cronecker, 189 N.J. at 318. When
property owners fail to make those payments, the TSL, enacted by the State,

helps fill the void. It creates a stream of revenue that substitutes for
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delinquent tax payments. And private lienholders play an integral role in
providing that revenue pursuant to the TSL’s statutory framework.

Local government and private lienholders have different roles under the
statute, which assigns various responsibilities to each. Municipalities, for
example, issue and sell tax certificates, and calculate redemption amounts.
N.J.S.A. 54:5-11, -12, -19, -31, -54. Lienholders are incentivized to purchase
the certificates by a generous maximum interest rate. N.J.S.A. 54:5-32. They
determine whether and when to start an action to foreclose and, as part of that
process, take the necessary steps to foreclose on delinquent properties.
N.J.S.A. 54:5-86, -97.1. Lienholders on their own, however, cannot facilitate
the collection of delinquent property taxes or create an alternate stream of
revenue for the town under the TSL; nor can they transfer title through a tax
foreclosure. Local government and private lienholders act jointly in that
regard. See Lugar, 457 U.S. at 937; Manhattan, 587 U.S. at 809. And their
interdependent actions flow from the statutory scheme the State created -- the
TSL. See Lugar, 457 U.S. at 937, 941.

By working in tandem under that framework, local government, as the
Nebraska Supreme Court has observed, effectively “delegate[s] to . . . private

investors the common governmental function of seizing properties to satisfy a

tax debt.” Cont’l Res. v. Fair (Fair II), 10 N.W.3d 510, 523 (Neb. 2024).
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For those reasons, private lienholders acting pursuant to the TSL can be
considered state actors.
C.
Plaintiff also argues that any equity foreclosed in this case was not taken
for a public use. Plaintiff therefore submits that a tax foreclosure would not
run afoul of the Fifth Amendment, which bars the taking of private property

“for public use, without just compensation.” U.S. Const. amend. V (emphasis

added). Plaintiff raises the same argument under the State Constitution. See
N.J. Const. art. I, § 20 (“Private property shall not be taken for public use
without just compensation . . . first made to the owners.”).

The argument is self-defeating because “[a] purely private taking could

not withstand the scrutiny of the public use requirement; it would serve no

legitimate purpose of government and would thus be void.” Haw. Hous. Auth.
v. Midkift, 467 U.S. 229, 245 (1984). Even if just compensation is paid, “one
person’s property may not be taken for the benefit of another private person

without a justifying public purpose.” Thompson v. Consol. Gas Utils. Corp.,

300 U.S. 55, 80 (1937).
If a lienholder or anyone else therefore took surplus equity in property
for a private use, they could not keep it. In other words, if this case did

involve a private use, plaintiff could not hold onto potentially hundreds of
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thousands of dollars in equity that far exceeded the roughly $33,000 it was
owed.
In any event, the TSL does serve a public purpose: it enables

municipalities, in essence, to collect taxes. See Sonderman v. Remington

Constr. Co., Inc., 127 N.J. 96, 109 (1992) (“The primary purpose of the Law is

. . . to provide a method for collecting taxes.”); Varsolona, 180 N.J. at 617
(“[T]he public policy in this State is to encourage tax sale foreclosure so as to

assist municipalities in the collection of delinquent taxes.” (quoting Lonsk v.

Pennefather, 168 N.J. Super. 178, 182 (App Div. 1979))); Bron v. Weintraub,
42 N.J. 87, 91 (1964) (“Contrary to early hostility to [tax] titles, the policy
today is to support them, thereby to aid municipalities in raising revenue.”
(citing the TSL at N.J.S.A. 54:5-85)). And by creating an alternate stream of
revenue for delinquent taxes, and providing for tax foreclosures by private
lienholders, the TSL enables municipalities “to obtain the payment of . . . taxes
without going into the real estate business.” Varsolona, 180 N.J. at 618

(quoting Fidelity Union Tr. Co. v. City of Newark, 11 N.J. Super. 205, 208

(Cnty. Ct. 1950)). Raising revenue under the TSL is therefore designed to
contribute to the public’s general welfare; it is not a taking for a private

purpose.
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The public character of a taking under the TSL is not diminished by the

fact that property may be transferred directly to a private entity. See Midkiff,

467 U.S. at 244 (“[GJlovernment does not itself have to use property to
legitimate the taking; it is only the taking’s purpose, and not its mechanics,

that must pass scrutiny under the Public Use Clause.”); see also Kelo v. City of

New London, 545 U.S. 469, 482 (2005) (reaffirming Midkiff).

D.
Other recent rulings have applied Tyler in similar situations. In 2022,
the Nebraska Supreme Court initially upheld a tax certificate scheme that

allowed private lienholders to obtain title to tax-delinquent properties. Cont’l

Res. v. Fair (Fair I), 971 N.W.2d 313, 316 (Neb. 2022). The Court’s ruling,

among other things, rejected a claim that the homeowners were entitled to
compensation for surplus equity in their property under the Takings Clause.
Id. at 323-26. Shortly after Tyler was issued, the United States Supreme Court
granted certiorari in Fair I, vacated the judgment, and remanded the case “for
further consideration in light of Tyler.” 143 S. Ct. 2580 (2023).

On remand, the Nebraska Supreme Court reaffirmed its earlier
conclusion that the issuance of a tax deed was not for a private purpose. Fair
II, 10 N.W.3d at 517. But the Court reconsidered its finding that homeowners

were not entitled to just compensation. Id. at 518. In a detailed opinion, the
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Court found that homeowners had a protected property interest in the surplus
value of their foreclosed property beyond the tax debt. Ibid. The Court also
found that private lienholders qualified as state actors when they “obtained a
tax deed to . . . property” in light of their “joint action with governmental
entities.” Id. at 522. As a result, the Court concluded that the private
lienholder in the case “was not entitled to judgment” on the homeowner’s
“claim for just compensation under the Takings Clause.” Id. at 526.

On the same day the Nebraska Supreme Court decided Fair II, it also

issued a ruling in Nieveen v. TAX 106, 10 N.W.3d 365 (Neb. 2024). The
United States Supreme Court had earlier vacated and remanded Nieveen in
light of Tyler. 143 S. Ct. 2580 (2023).

Nieveen likewise involved a Takings Clause challenge to the issuance of
a tax deed under Nebraska’s statutory scheme. Relying heavily on its analysis
in Fair I, the Nebraska Supreme Court held that the homeowner had
adequately alleged a violation of her Fifth Amendment rights. 10 N.W.3d at
370-71.

VIL.

We hold that the version of the TSL in effect before 2024 runs counter to

the principles outlined in Tyler and violates the Takings Clause of the Fifth

Amendment.
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The Takings Clause, by its very terms, is designed to prevent the taking
of “private property . . . for public use, without just compensation.” U.S.
Const. amend. V. As a result, lienholders are entitled to recover debts they are
owed -- the value of tax sales certificates they purchased at public auction
along with interest and related costs. But they are not entitled to surplus
equity in property that exceeds that amount. To the extent the prior version of
the TSL deviates from those principles, it does not survive constitutional
scrutiny. Property owners challenging a tax foreclosure on direct review
therefore have a plausible claim for the value of property taken from them
beyond the debt they owe.

Because we resolve this case based on the Fifth Amendment, which
applies to the States through the Fourteenth Amendment, we need not consider
whether different language in the State Constitution provides greater

protection to property owners. See N.J. Const. art. I, 9§ 20.*

4 Amici raise other arguments that this case does not present. For that reason,
we do not address them. See O’Driscoll, 215 N.J. at 479. Specifically, we
make no finding about whether today’s ruling extends to in rem foreclosures of
abandoned property -- an issue the Attorney General, citing Texaco, Inc. v.
Short, 454 U.S. 516 (1982), has raised. Nor do we address the Attorney
General’s thoughtful argument that the entity that forecloses and takes surplus
equity should be required to pay any just compensation due, rather than a
“non-foreclosing” municipality. Finally, we decline to address Invest
Newark’s request that the Court adopt a rebuttable presumption that no equity
exists in vacant, abandoned, or deteriorating properties. Those issues are best
resolved in later disputes among adverse parties.
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VIIL
For the reasons outlined above, we affirm as modified the judgment of

the Appellate Division.

JUSTICES PATTERSON, WAINER APTER, FASCIALE, and
NORIEGA join in CHIEF JUSTICE RABNER’s opinion. JUSTICE PIERRE-
LOUIS did not participate.
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